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MEMORANDUM OF ENCUMDRANCE

TABLE OF CONTENTS

pARTIES LA L L L L T T T Y L P T TETIY T LT AP r P p e 1
BACKGROUND-::-:nu|--uunnulln--nn--Iu---u----i"--uunn-n FEEITEREBRRANASNRNVSA AN ER R A RNEY 1

QPERATIVE PART vivsarsearerst isnnssrssanvsronnsssnsrs sasannsasnsss SRS REN YRR OIRTHNRSNS PRANT entereusPYn B
i Rent charge, covenants and agreemMentS. v e resescssraserrmnsinrsgrsenriss 3
2 Implied covenant and a0re8mMENt . ..o e mesrseriariserrsersissrersessesssssnnssirss 1
3 Encumbrance DINdiNg 011 BENEIS v vcrivaieeneree csruve s icosarervrstarsssseressvarasnns 2
4 Application of the Land Transfer Act 1952 .... SR e LRI e

FIRST SCHEDULE ~ COVENANTS AND AGREEMENTS vuversevnranssseriacs sasnsnssssassrsars 3
Definitions and Interpretation (.. : RS ARSI TeRee R
PUTDUBE Giivars rmuisistsrasiavess rrst s ssvidississacivivie
2 F 15 B E A R S R S S
Obligations of the Encumbrancer,
Implied Relationship v ivearinsismsenersscnariarssrares
Severabiliry.....................‘......,........,..,........ | Ty R |
NOMCEE: oo s waniinsnnsnnronsasonsmashunsabunmisniovs ponioons oy rasnass it dussisdon avvssanasmpyesmyonenin )
Dispute Resn!ution oY PR TR e PR G e e nkdistenia canesis B
Deemed Consent of Encumbrancee pursuant to Secz:on QBE( ) TN

cestininren
carare b
Visetttearishrsen B

conesas branprastoninnstrtnions 5

TeNrasRERrassacidRtONdREN IR e IRESC

srapiansdisan

00N DG A N

.................5

L
[+=]

SECOND SCHEDU’-E e ENCUMBMNCEQ'S LAND mEraanisurHIEmeARES IAS AORIR RN t—nl---n--u?'
reran8

THIRD SCHEDULE = COVENANT wimamenmneresis -

FOURTH SCHEDULE ~ ADDRESSES FOR NOTICE. cviimmscramsiasantiosrvnssanaissssnaens 10

encumerenc -

10/8/06 v.3

LK H

%

E 2 ]

§

tag

tag

'3

(FE]

134

H

't

bai

bag

LA

VA

LA

a
a

'ﬂi’



Select Committee on Wind Turbines
Submission 470 - Attachment 4

Annexure Schedule: Page:3 of 12

MEMORANDUM OF ENCUMBRANCE

Date:

2t Sootember 7006

PARTIES

New Zealand Forestry Group Limited (Encumbrancer) as to the land described In the
Second Schedule

Merldian Energy Limited (Encumbrancee)

BACKGROUND

A

The Encumbrancer is the registered proprietor of the estate In fee simple of the
fand described in the Second Scheduls to this Encumbrance (Encumbrancer’s

Land),

Encumbrancese intends to undertake the Davelopment on the Development Land.

The Ercumbrancer has agreed to the covenant set out in the Third Schedule to
this Encumbrance {Covenant) requiring the Encumbrancer to support any
respource consant or other applications made by Encumbrancee relevant to
the Development, and not to object to, prevent, prohibit, In any way Interfere
with or restrain the Development, or oppose any epplication for resource
consent or other authority or consent required by Encumbrancee In respect of

the Development.

In order to secure performance of the Covenant, the Encumbrancer grants to and
makes with the Encurnbrancee the covenants set out In this Encumbrance.

OPERATIVE PARY

1
11

1.2

Rent charge, covenants and agreements
The Encumbraneer, for themselves and thelr successors and assigns for the time

being of the Land, encurnbers the Land for the benefit of the Encumbrancee for
the term set out in the First Schedule with an annual rent charge of $10.00 plus
GST to be pald each year on the anniversary of the date of this Encumbrance if
demanded by the Encumbrancee and covenants and agrees with the
Encumbrancee as set out in the First and Third Schedules.

The Encumbrancee, for themselves and their assigns, covenants and agrees with
the Encumbrancer ag set out in the First and Third Schedules.

Impliad covenant and agreement
Sections 154 and 156 of the Land Transfer Act 1952 and sections 63, 64, 73 and

104 of the Property Law Act 1952 shall apply to this Encumbrance but otherwlse
the Encumbrancer shall not be entitled to any of the powers and remedies glven
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MENORANDUM OF ENCUMBRANCE

to encumbrancers by the Land Transfer Act 1952 and the Encumbrancee shall not
be entitied to any of the powers and remedies glven to martgagees under the

Land Transfer Act 1952 or tha Property Law Act 1952,

3 Encumbrance binding on others
This Encumbrance shall be binding on all transferees, lessees, mortgagees,

chargeholders and thelr respective successors in title and assigns of any estate or
interest in the Land.

4 Application of the Land Transfer Act 1952
This Encumbrance shall not constitute an instrument creating an casement for
the purposes of the Land Transfer Act 1852 and the rights and powers set out in
Schedule 4 to the Land Transfer Regufations 2002 and the Ninth Schedule to the

Property Law Act 1952 are expressly negatived.

EXECUTEON

Signed by New Zealand Forestry Group
Limited as Encumbrancer:

I~
{

fi

GcRETARY
Auckiano

None % Director

O Signed by Meridian Enargy Limited as
Encumbrancee by:

in the presgnce ofy

Name: A‘Ma’(r QM?

Occupation: (L2 aot~diw Eq M@.’.QW’\J @ém

Address: 7¢ sz(,uwp‘fom 1.
CALASTE A 4
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MEMORANDUM OF ENCUMBRANCE - FIRST SCHECULE

FIRST SCHEDULE -~ COVENANTS AND AGREEMENTS

i Pefinitions and Interpretation
1.1 In this Encumbrance, unless the context requires otherwise:

(2) Busfness Day means & day other than:

(i) Saturday, Sunday, Good Friday, Easter Monday, ANZAC
Day, the Soverelgn's Birthday, Labour Day, Waltangl Day
and the Annlversary day in the Wellington District.

Giy  The period commencing with the 24th day of December in
any year and ending with the 5th day of January in the

following year.

{b) Development means the construction and undertaking of a facility for
the generation of electricity from a wind source upon the
Development Land, and all associated Improvements, fixtures,
fittings and chattels {including roads, fransmission fines and wind
turbines), belng more particularly described in the Service Requests;

(¢} Development Land means the land in computer freehold registers
WN10B/306 and WN41C/188;

{d) Encumbrance means this Memorandum of Encumbrance, Including
the Background recitals, operative provisions Schedules;

{e) Refarences to Encumbrancer and the Encumbrancee include the
successors, executars, personal representatives, assigns and lessees,
of the Encumbrancer and Encumbrancee respectively; and

{f)  Service Requests means Wellington City Councll Service Request
121428 and Wellington Regional Council flle WGNO60001.

For the purpose of the Interpretation or construction of this Encumbrance,

1.2
unlass the context permits otherwise or a contrary intention is expressed:

{a)  words Importing the singular shall inciude the plural and vice versa;

(by references to clauses are references to clauses in this Schedule and
references to parties and the Schedules are references ta the parties
+0 and the Schedulés to this Encumbrance, unless expressty stated

otherwise;

7/D8f06 execution Encumbrance _
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()  anyreference in this Encumbrance to any statute is deemed to
include all amendments, revislons, substitutions or consolidations

made from time to time to that statute;

(d)  a“person” shell include any individual company, corporation, firm,
partnership, jolnt venture, association, organisation, trust, province
or agency of a province, In each case whether or nob having separate

legal personality;

(e) “writing” shall Include words vIsibly represented or reproduced:

(f}  where approvals or consents are required as between the parties
they shall not be unreasonably or arbitrarily withheld or delaved and
such approvals or consents may be given with reasonable conditions
and shall be required for each separate occasion notwithstanding any
pricr consent or approval obtained for the like purpose on a prior

occaslon;

(@)  payment shall be made in New Zealand currency; and

{h} headings shall be ignhored.

2 Purpose

The purpose of this Encumbrance 7s to secure the Covenant of the
Encumbrancer in favour of the Encumbrancee as set out In the Third

Schedule.

3 Term

3.1 The obligations and rights set out in this Encumbrance rust be complied
with and may be exercised for the pericd of 999 years commencing on the

date of execution of this Encumbrance.

3.2 Upon the expiry of the term referred to In clause 3.1, the Encumbrancer
shall be entitled to a reglstrable discharge of this Encumbrance, which shali
be executed by the Encumbrancee at the Encumbrancer’s expense within

30 Business Days of the expiry of the term.

3.3 Notwithstanding clauses 3.4 and 3.2, the Encumbrancer shall be entitled ta
@ registrable discharge of this Encumbrance If all of the Development is
decommissioned and removed from the Development Land, and the
consents granted pursuant to the Service Requests cease o have any

effect,
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MEMORANOUM OF ENCUMBRANCE - FIRST SCHEDULE

4.2
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Obligations of the Encumbrancer
Throughout the term of this Encumbrance, the Encumbrancer shall observe

zll the terms and conditions of this Encumbrance.

The Encumbrancer must as soon 85 practicable, at the cost of the
Encumbrancer, obtaln in writing any requisite mortgagee’s approval to the
Encumnbrance and reglster this Encumbrance against the title to the Land.

Further Assurances
Each party shall do all acts and things reasonably necessary end
appropriate to give full effect and force to the purpose of this Encsrnbrance,

including:

(2) execute all documents, Instruments, transfers, deeds or wiiting;

{b) obtain mortgagee, debenturgholder and any other chargeholder
consent; and

{c)  local authority and any other statutory body approvals.

Implied Relationship

Nothing cantained In this Encumbrance shall ¢constitute, or be deemed or
construed as constituting any party a partner, agent or representative of
the other party or deemed to create any trust, commerclal partnership or

jolnt venture,

Severability
If at any timie any provision of this Encumbrance Is or becomes invalid,

fllegal or unenforceable in any respect whatsoever, the valldity, legality and
enforceability of the remaining provisions shall not In any way be affected
or impaired and in any event the partles shall enter Into an appropriate
substitute registrable Instrument to give full and proper effect to the
agreements and underetandings in this Encumbrance.

MNatices

All notices or other communications required to be glven under this
Encumbrance must be In writing, addressed to the recipient at the postal
address or Facsimile number set out in the Fourth Schedule (or 1o such
other postal address or facsimile number as a party may notify to the cther
party by like notice}. Notices must be sent to the recipient by hand,
courier, prepald fast post or facstmile and be signed by a person duly

authorised by the sender.
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MEMORANDUM OF ENCUMBRANCE - FIRST SCHEOULE

8.2 Without limiting any other means by which a party may be able to prove
that a notice has been received by another party, a notice will be deemed
to have been duly received:

{a) Personal delivery or by courier; if sent by hand, when left with an
apparently responsible person at the recipient’s address;

(b) Pre-paid post: if sent by pre-paid fastpost, two Business Days after
the date of posting;

{c} Facsimife: if sent by Facsimile, on recelpt by the sender of an
acknowledgement or transmission report generated by the machine
from which the facsimile was sent indicating that the facsimile wes
sent in its entirety to the recipient’s facslmile number,

except that If a notice Is served by hand or is recelved by facsimlle on 2 day
which Is not a Business Day, or after 5.00pm on any Business Day, that
notice will be deemed to have been duly received by the recipient at
9.00am on the first Business Day after that day.

9 Dispute Resolution
9.1 If a dispute arises out of or in connection with this Encumbrance, the
parties will use their best endeavours to settle the dispute.

9.2 If a dispute has not been settled by negotiation under clause 9.1, then the
parties will try to seitie the dispute by mediation, Either party may initiate
mediation by giving written notice to the other party, The mediator shall be
agreed on by the parties, but If the partles cannot agree oh one within 5
Business Days after the mediation has been Initiated, then the mediator
shall be appolnted by the then President of the Wellington District Law
Society or by the President’s nominee.

9.3  If the dispute has not been settled within 10 Business Days after the
appointment of the mediator, then the parties agres to refer the dispute to

arbitration under the Arbltration Act 1986.

9.4 No dispute arising shall give cause to elther party 1o suspend their
obligations under the terms of this Encumbrance,

10 Deamed Consent of Encumbrancee pursuant to Section 90E(3)
The Encumbrancee Is deemed pursuant to Section S0E(3) of the Land
Transfer Act 1952 to consent to the creation, variation ar surrender of
any easemnent affecting the Encumbrancer’s Land, without prejudice to
the Encumbrancee’s rights, powers and privileges set out in this

Instrument.
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MEMORANDUM OF ENCUMBRANCE - SSCOND SCHEDULE
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THIRD SCHEDULE — COVENANT

The Encumbrancer will not:

1.1 complain about, raise any objection, lodge any submission in
opposition, lodge any appeal or legal proeeedings or take any other
action relating to the Encumbrancee’s use {including future use) in
respact of the Development and in particular any effects relating to
the Encumbrancee’s use {Including future use) of the Development,

including:

{a) noise leveals, odour, glare or vibration;

{b} electromagnetic frequency or other emissions;

{¢}  health effacts;
(dy electrical Interferance;
{e) use of vehicles;

(f)  site coverage and layout;

(9) shadowing or blockage of sunlight; and

(h) use, erection, alteration, extensicn, removal, reconstruction;
or demolition of bulldings, structures or equipment.

1.2 oppose or lodge any submission in opposition to any application by
the Encumbrancee for any rescurce consent relating to the
Encumbrancee’s use (including future use) of the Development; and

1.3 Inclte, participate in or support any objection, submission in
opposition, appeal or legal proceeding or other action which may
have the effect of preventing, prohibiting, restricting, restralning or
intarfering with the Encumbrancee’s use (including future use) of the

Development,

1 requested by the Encumbrancee, the Encumbrancer will {without celay)
do all things necessary to assist the Encumbrancee to obtaln any resource

consents relating to the Encumbrancee’s use of the Development, including
signing any consent or approval requlred by any competent authority.
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MEMORANCUM OF ENCUMBRANCE = THIRD SCHEDULE

3 The Covenant shall apply:

3.1 In respect of the Development as more particularly described in the
Service Requests (including minor layout changes permitted under
the Service Requests); and

3.2 In respect of changes to tha layout of the Development which are not
contemplated under the Service Requests, whare such changes do
not alter the layout of the Development described in the Service

Requests by:

(a) Increasing the number of wind turbines located on the
Development Land; or

{b) moving any of the wind turbine located on the Development
Land dloser to the Encumbrancer’s Land; or

{c) materially increasing noise emissions from the Development
recarded at the Encumbrancer’s Land,

it being the Intention that the Encuembrancee may otherwise alter the

fayout of the Development, and the Encumbrancer’s obligations in
this Third Schedule shall continue to apply to any such siteration,
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MEMORANDUM OF ENCUMBRANCE ~ FOURTH SCHEDULE

FOURTH SCHEDULE = ADDRESSES FOR NOTICE
The Encumbrancer
Description: New Zealand Forestry Group Limitad

Address: PO Box 24475, Royal Oak, Auckland

attention: (|| GGG

Fax: oo I

The Encumbrancer

Description; Meridian Energy Limited
Address: PO Box 10 840, Wellington
Attention: New Zealand Wind Manager

Fax: 04 381 1201
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CERTIFICATE OF NON-REVOCATION OF POWER OF ATTORNEY

I,_Growth and Develdpment Director, of Christchurch,

certify that:

1 By power of attorney dated 3 Juns 2008 (Power of Attorney), Meridian
Energy Uimited appointed each of the persons from time to time holding the.
office of Chief Execulive, General Counsel, Assistant General Counsel,
Senior Legal Counsel (RMA), Enterprise Services Director and Growth and
Davelopment Direckor, or such other office with the Company howsosver
designated as may from time to time replace or succzed any such office.
(each belng an Attorney) to be its attorneys to act jointly with at least one
other attorney of Meridian Energy Umited (whether or not appolntad urider
the Power of Attorney) on the terms and subject to the conditions set out in
the Power of Attorney.

2 The Power of Attorney has been deposited with the Land Registry Office
under number 7842142.1,

3 I am the Growth and Development Director of Meridian Energy Limited.

4 At the date of this certificate I have not regelved any notice or information
of the revacation of the appointment by the dissolution (however occurring)
of Meridian Energy Limited or otherwise.

The annexed document will, on execution, comply with alj conditions and
restrictions set out in the Power of Attorney and I am authorised by the
Poweer of Attorney to execute the annexed document.

w

Growth and Development Director

Date: (7 fgg’”’/ 0¢

JAPLD02731-v1.D0C
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CERTIFICATE OF NON-REVOCATION OF POWER OF ATTORNEY

I_General Counsel, of Wellington, certify that:

1 By power of attorney dated 3 June 2008 (Power of Attorney), Meridian
Energy Limited appointed each of the persons from time to time holding the
office of Chief Executive, General Counsel, Assistant General Counsel,
Senior Legal Counsel (RMA), Enterprise Services Director and Growth and
Development Director, or such other office with the Company howsoever
designated as may from time to time replace or succeed any such ofiice
(each being an Attorney) to be its attorneys to act jointly with at least one
other attorney of Meridian Energy Limited (whether or not appointed under
the Power of Attorney) on the terms and subject to the conditions set out in

the Power of Attorney.

2 The Power of Attorney has been deposited with the Land Registry Office
under number 7842142.1,

-3 I am the General Counsel of Meridian Energy Limited.

4 At the date of this certificate I have not received any notice or information
of the revocation of the appolntment by the dissolution (however occurting)

of Meridlan Energy Limited or otherwise.

5 The annexed document will, on execution, comply with ali conditions and
restrictions set out In the Power of Attorney and I am authorised by the
Power of Attorney to execute the annexed document.

General Counsel

Date: ;'I/g'/oe?

JAP1002727-v1.D0C





